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DECISION/ORDER

Zwack, J
* In these three Article 78 proceedings,' petitioners seek review and vacatur of
the Order Resetting Retail Energy Markets and Establishing Further Process (“Reset Order”)
dated February 23, 2016. The petitions also seeks a preliminary injunction, staying the
effective date ‘of provisions “1" through “3" of theReset. Order, which was March 4, 2015. .
A temporary restraining order was issued by'this Court (O’Connor J) on Marcn 8, 2016,
stay1ng 1mp1ementat10n of the Reset Order unt11 further order of this Court. Respondent has
moved for an undertakmg in connectlon with the stay, which is opposed by all petltloners
4 L_eave to file briefs and participate in oral argument as Amici Curiae were filed by the P.ublic
Utility Law Project, New York State Attorney General’s _Utility Intervention Unit, American
Association of Retired Persons, and MFY Legal Serviees. Oral argument was requested by
all netitioners,'but after a careful review of the petitions, affidavits, and docurnentation
submitted; as well as the administrative recorti, the Court has determined the same to be

unnecessary.” The Court also notes that petitioners have filed for a rehearing on the Reset

The matters were not consolidated, however, the arguments set forth by each petitioner
are substantially the same, and all three petitions relate to one transaction, the implementation of
the Reset Order. Where the petltlons differ, if any, the same will be noted in this Decision and

Order.
“Extensive oral argument was had prior to the granting of the Stay._
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Order.}

The Reset Order involves a change in the Way energy service companies must deal
with their retail and mass market customers. Among the new requirements: “Effective ten '
calendar days from the date ofissuance of this order, energy service companies (ESCOs) may
only enroll mass market customers and renew expiring agréements with existing mass market
customers based. .upon contracts that guarantee savings in comparison to what customer
would have paid as. a _fdll service utility customer “o'r provide at leasf 30% renewable
- electricity.” To understand the scope of the Resetv Order, the order explicitly directs “that the

traﬁsformation of the retail energy markets commence immediately.” The petitioners argue '.
_that the failure of the respondent to'_give any notice of the sweeping vc‘hanges to the energy
- retailers who represent over 200 million electrié and ﬁatural gas customers (of tweﬁty percent
of the energy market), the failure to solicit their input, and the failures of the order itseif to
describe how irﬁplementation, 'cdmr;liance and administration with the ordef are to be

handléd, and which will cause irreparable harm to the retail energy market, warrant the

3New York Regulation Text,' May 4, 2016,‘Petitions for Rehearing of the Order Resetting
Retail Energy Markets and Establishing Further Process.

‘Language is found on page two of the 23 page order. Petitioners disagree on what the
order requires, RESA petitioners, through the affidavits of Michael Scott White, Esq., argue there
must be “a guarantee savings over the price paid by utility customers,” Family Emergency
petitioners interpret it as “the enrollment contract guarantees that the customer will pay not more
than were the customer a full-serve customer of the utility.” The language of the order is itself °
inconsistent, but the Court interprets it to mean the latter. See also Guidance. Document dated
March 3, 2016 “customer will pay no more than if customer were a full service customer of a

utility.”



| vacatur of the order. Illustrative of the deficiencies vwith the Reset Order, ‘.respondent issued -
three Guidance Documents before the implementation | of the order, announced that
comments regarding the Reset Order could be submitted within 60 days from its issuance,'
and held a “discussion” about compliance on February 29, 2016.- Although the Reset Order
allowed cornpanies torequest extensions of time to implement the order, none of the requests
were granted Petitloners spec1ﬁca11y argue that the Reset Order lacks a ratlonal basis, is not
supported by substantlal evidence, is arbitrary and capr1c1ous in that no notice of the same
was given, and constitutes a regulatory taklng Without just compensation in violation of the
5™ amendment of the United States Const1tut10n and Article 1, Section 7 of the New York -
State Const1tut10n Petitloners allege violations of the 14 amendment of the US
Constitution and Article 1, section 7 of the state constitution. Petitioners further argue that
respondent has no authority for its actions, as it cannot set rates. for energy service_
co'mpanies, and this action is therefore ultr.a vires, an-act beyond which it has been granted |
authority by the legislature. Further, in issuing the order without notice, the respondent has
violated the State Actions and Procedures Law (SAPA).

National Energy Marketers Association (“NEMA”) alleges that the Reset order |
violates the State’s Environmental Quality ReView Act, which provides that any agency\’s
administrative action which “may” haVe environmental impacts must comply with the statute.
Among the justifications for this argument, NEMA notes that 'many ESCOs are purchasers

of renewable energy, and that the market will be affected if these ESCOs are put out of



business. These petitioﬁers also seek expedited discbvery in order to support the claims that
the order is arbitrary, capricious, not supioorted by the evidenc e, and “desi gnéd t6 favor utility
companies or c.)ther preferred constituents to the detriment of Petitioners and others similarly
situated.”

* The Retail Energy Association (“RESA”) assefts that the PSL does apply to ESCOs,
and rather; these retail energy “companies” (not corporations) leuntarily cooperate with the
PSC and PSL, and entered into the Uniform Business Pracﬁces (“UBP’V’) to sténd_ardize key
procedures beﬁyeén .the ‘_‘monopoly” providers and thé ESCOS, lor»‘;utili‘ty parties” and “non-
utility parties™ — arguinglESCOs’ are thgrefore exempt from PSL Article 4, which reguiates
utility rates. | | | N

Family Energy argues thaf ESCOs exist by virtue of their"‘licenéing” By the PSC, and
as such, stricf application of the Notice and Comment requirément_s bf SAPA must be
follo_wéd, which was not dbne when the Reset Order was made.

- Ih suppoﬁ of their reqﬁest for a preliminary injunction and vacatur of the -order., all.
petitionérs'point to the total lack of guidance they have been given as to- how to implemeﬁt
these sweeping changes, and cite to thé loss of customers and customver’ confidence they'wili
suffer as. théy struggle to comply with the Rcset Order — which provides no direction as to
how they are to me.et the administrative challeﬁges of implemehtétion an"d compliance. F dr
example, they argue ESCOs were given no guidancAe‘as to how fo charge‘ the same or less -

than the public utility prices, particularly as they have no way of knowing what those prices



aie, and that question remains unanswered. With all requests for additional timc having been
denied, petitioners have no further reccurse but to seek this injunction.

Forits part, the PSC has filed a Verified Answer and raised several objections in point |
of the law. The first objection is this is not a hybrid action, but an Ai'ticle 78, and should be
converted to that; petitioners have failed to exhaust administrative remedies; and petitioners
have failed to,establich tha‘t} the Reset Order is arbii:rary, capricious, an abuse of discretion,
or affected by etror of law. | |

Respondent argues that ESCOS ‘have no vested property righis in access to utility -
| systems arising from the Commission’ svexercise cf discretion to create a competitive mark_et',‘
particularly when customers are overcharged due to the unworkability of the ma_ricéti This
is not arate setting order,_ according to resp ondents. Respondent airgues that it has exercised
its Article 4 j’urisdicticn with respect to public utilities to determine what prospective contract
offerings E.SC()-S have to offer .in' order to retain access to utility distribution systems.
Resp'ondent argues that the it has .authorityito control access tc public utility pipes and Wires
in order to maintain a compctitive ESCO marketplace. |

.Rcspondents also argue that petitioriers did not exhaust thcir admiiiiSirative remedies
with iespect- to thai p.ortion of its February 2014'Which concluded that the marke.t was not
workably coinpetitive and mass market ccnsumerc were not generally being offered energy-
related value-added services or savings. Respondent argues that because it was not raised

before the commission in any of the petitions for a rehearing, petitioners may not raise it in



‘this proceeding.” Respondent points out, as evidenceb ofthe unwsrkability of the market, that
ESCO sannot beat the price of the monopoly provider; even. thoﬁgh it receives tax benefits
(Tax Law 1105-C). Respondent asserts ESCOs are charging higher prices while offering
non-energy services.of a very low Valué-, like rewafds programs (gift cards) rather than
“innovatis/e services of value to consumers”.

In reply,. petitionefs challenge the Commissions assumptions that the rétail markef is
not comlsétitive, and vthat sonsumer complaints have incre-:a.sed when- in fact. consumer
complaints have declined products they are buying.

Abit of discussion on the genesis of t-he.retajl energy market is in order. In 1996, the
PSC began unbundling electric rates in distribution and cpmmo'dity components iﬁ order to
permit elect'fic competition® — with the gdal of lower utility bills and introduction sf
innovative products and services through retail competition and increased consumer choices
(BSC Opinioﬁ 96-12). In 2002, the PSC adopted the Uniform Business ?ractices (UBPs) as: |
a unified set _'of rules governing‘retail access (ESCO) prograxﬁs, to the Various utilities. In
2002, the Legislature amended the tax law to create a utility delivery tax break for ES.CO
customers, with any tax on‘ delivery to lse phased out by 2003. In 2002, the Legislature
amended PSL Article 2, to provide that the Home Energy Fair Practices Act (HEFPA)

applied to the retail energy market, and given compliance with the consumer protections of

The Court was unable to locate any of the actual petitions for a rehearing in the
Administrative record provided by the PSC, precluding review of this argument.

%Gas markets underwent this conversion in the mid-1980's.
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the Act, ESCO could now terminate service to compel péyment. |
Following several related PSC staff investigations, reSpondént proposed that the retail
energy market was not workably competiti%/e forresidential and small comﬁercial customers. -
The Commission then ordered nﬁrherous modiﬁcations‘ tothe UBP and to utility tariffs (Case
12-M-0476, Febrgafy 25 ,2014). Among those orders was the directive that ESCOs serving
low income assistance program utility customers (also'Assistance‘Program Participants, or
A' APPs) must eii:her guarantee ~'savi_f1gs over what consumers would péiy their utility or prbvide
such consumers with enérgy related value added services that réduce the consumer’s overall
.energy bill” FoIlowihg’numerous petitions for a r‘e_l.learing,the PS_C stayed enforcerhe’nt of .
‘the February 25, 2014 mandates.
The FebruaryA 25, 20 14 order was affirmed by order dated February 6, ‘2015, and
ESCOs whoserve a participantina iow income assistance program are required to guarantee
_that person will‘ péy no rﬁore than what they would pay as a full service customer of a utility,
“or the ESCO must provide the custbmer with an energy related value added product br
service which does not dilute the value of ﬁnancial- assistance program. Asa part‘of. the
F'ebrua_ry 26,201 5 Order, the PSC ‘launched a Staff investiéation into “requifements eriergy
service c’ompanies must satisfy when providing ele;:tﬁc or gas serv'iées' in New York™ in

order to assess the revisions proposed in the UBP. A staff report was issued on July 28,

"NYAG voiced concerns that the “publically supported assistance funds are pocketed by
ESCOs, and they frequently charge customers a premium above the utilities’ rates that greatly
exceeds the subsidy.” Case 12-M-0476, June 16, 2014 Reply of Attorney General Eric T.
Schneiderman in response to Petitions for Rehearing, Reconsideration and Clarification.
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2015 and comments were solicited by Notice dated August 12,2015. Alsoin conjunct1on
with this Order the PSC convened a collab orative to determine a mechanism by vvhl ch ut111ty
low income customers could be identified, and “to define energy-related value-added
products and services that must be provided to assistance Program Participants to qualify for
- exemption from the price guarantee..”8 The Collaborative Report— Collaborative Report
Regarding Protectzons for Low Income Customers of Energy Servzces Companzes — was
filed on Novernber 5,2015. As part of the collaboratlve consumer advocates (The C1ty of
New York Ut111ty Interventlon Unit of the New York State Department of State, Publlc .
Utll1ty Law Project, and the Amerlcan Assoc1at10n of Retired Persons) asserted that because
of the difficulty 1dent1fy1ng those low income customers because of conﬁdentlahty
requirements, and the lack of quant1ﬁable and identifiable enerflgy related value added
products or savings, the protectlons being offered for low income customers should be made
. 'available across the board to all residential customers.” The report was then issued with
'Noti.ce Seeking Comments on_December 1, 2015— with the Secretary .to the Commission
- extending the comment deadlines for initial and replv comments to January 29, 20l6 and

February 11, 2016. During the Collaborative and during the comment period, petitioners

$Case 12-M- 0476 Order Taking Actions to Improve the Resrdent1al and Small Non-
Residential Retail Access Markets (February 25, 2014).

® PULP and Public Advocate for New York concluded that ESCOs are simply not able to
offer products that guarantee savings, and privacy issues made it unlikely that low income
customers could be readily identifiable and consumer protections made this data sharing
1mprobable Further, changes in utility databases and other costs of maintaining a verification
system would need to be transferred to the ratepayer.
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| NYSEMC, RESA, and NEMA opposed expansion of tﬁe protections discussed in the
| Collaborativ}e Repbrt to any customers beyoﬁd low income custbméfs. It‘is clear is that the
Commission adopted the alternative épproach advocated by consumer groups, citing the
non-compétitive nature of the retail market, consumer corhplaints and marketing ab‘usés;
when it issued the Reset Order.

| When the issue befdre' the Court concerns the exercise of discretion by an
ad.ministl‘rétive'.agency, it “cannof interfere unless there is no rational basis for the exércise
of discretion or the action complai.nevd ofis arbitrary énd capriéious” (Matter of Pell v Board
_ v'ofEduc. of Union F. r’eé Scho@l Dist. No. l of Towns ofScaﬁsdale & Maméroneck, | Westchestér »
Couhty, 34 NY2d 222, 231 [1974]). Here, the Cc;urt is also mindful when reviewing
decisions ofthe Conimission that “(a)dministrative agencies areendowed by experi.enée with
greater expertise” (Matter of Estrella v'Bradford, 146 Misc2d 48, 52 [Sup Ct, Albany\County
1989]) and on issues of fact and policy it is appropriate to defer to ’;hé aéency_(Matter of New
York State‘ Elec. & Gas Corp. v PﬁbZic Serfiée Cémmn. of State of New York, 194 Misc. 2d
467, 470 [Sup Ct, Albany County 2002]) and “whose judgment in such mattefs will be set
aside only it if can be shown that rational bésis and reasoﬁable support 1n the record‘are
_lacking (Ne_w York Tel. Co. v Public Service Comm., 98 AD2d 535, 538 [3d Dept 1984])
Stateci differently, PSC’s determina‘tions are entitled to substantial deferehce and must be

affirmed unless they lack “any reasonable support in the record for the action taken” (Matter

of Campo Corp. v Feinberg, 279 AD 302, 307 [3d Dept 1952]. “[A] court, in dealing with
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a determination which an administrative agency alone ié authorized to make, must judge the
| ~pr0pfiety of such action solely by the grounds :in.voked byvthe agency” (Matter of Nat’s Fuel
Gas Distrib. Corp. v Public Serv. Comm ’n,‘ 16 NY3d 360, 368 [2011], quoting Matter of
| Scherbjzn v Wayne-Finger Lakes Bd. of Coop. Servs., 77 NY2d 753,758 [1991]) .10“‘[A]n '
agency’s Order. must be upheld, if at all, on the same basis articulated in the order by the
agency.itself” (Fed.’ Power Comm’n v Texaco, 417 US 380, 397 [1974]) and not by the |
" agency’s post order actions. o | | o
As an initial matter, the Court ﬁhds that it is eounterintuitive to claim that the PSC'
lacks Jurlsdtctton over the retall energy market. To say that once it was established by the .
PSC, with a set of guldelmes foritsre gulatlon and connectivity to pubhc ut111t1es — the UBP
‘wh1ch allows the Commission to oversee virtually every aspect of the market, from
eli gibiiity, to marketing and conttact's, and poltcin g abuses as theyv affect its customers — that
the PSC canhot regulate these entities withcon‘sumer pricing requirements surely defies
logic. “It is the duty of the Cor’nmi.ssion to prevent the imposition upon the puhlic of uhfair
rates, and the creatlon of a rate base which is not Justlﬁed” (Matter of New York State Elec.
& Gas Corp. v Public Serv. Commn. OfState of N.Y., 245 AD 131, 134. [3d Dept 1935]).
- PSL 53 clearly provides that Article 2 of the PSL applies to “any entity that, in any manner,

sells or facilitates the sale or furnishing of gas or electricity to residential customers.”

1°The motions for leave to appear and argue as amici curiae in this proceeding seek to
address the issue of consumer complaints. In that regard, however, all the applications are
supported by only attorney affidavits, which are not evidentiary Bronson v Algonquin Lodge
Assn., 295 AD2d 681 681 [3d Dept 2002]).

13



- Nor is the characterization by petitioners, that their “participation” with the PSC in
‘the promulgation of the UBP was “voluntary”, correct. in 1999, the Unifonn Business
Practices .Act was enacted to regulate and standardize procedures by which ESCOs and
public ut111ty prov1ders would operate and by which ESCOs would pay ut111ty services,
initiate service and termlnate service, provide procedures for sw1tch1ng between services, |
create a dispute resolution process, ensure credit worthmess of ESCOs, among other thlngs.
Compliance with‘ all the »UBP» guidelines is rnandatory; not voluntary. The PSC may have |
initiallv excluded the retail energy market from the rcquirements of .Article 2 for purposes
of application of HEFPA-Home Energy Fairness Practices Act,--but in,2002 the Legislature
“acted to require ESCOs corrlpliance'with the same. - - |

Clearly, the Public Service Commission has the authority 10 establish public utility

rates, 1n fact, it has been “recognized as the very broadest of powers” (Public Service. Lawl
66[12][ﬂ',- Matter ofKéssel v Public Servicé Commission of the State ofNevaork, 136 AD2d
| 86, 92[3d Dept 1988]). The Public Service Lawis repiete with other references to this exact
authority PSL 5 refers to the Comm1ss1on s broad statutory grant of authority over the sale .
of natural gas and electricity, PSL Att. 4 65.1 prov1des in pertinent part that “All charges
made or demanded by any such gas corporation, electric corporation or municipality for gas,
| electricity or any service rendered or to be rendered, shall be just and reasonable and not
more than that allowed by law or order of the commission.”

- General Business Law 349-d (11 &12) was enacted in 2010 and preserves the PSC’s

14



authority oVer ESCO eligibility and marketing practices. Courts héve upheld PSC decisions
with respect fo the }operation of competitive markets in setting rates (Mdtter of City of New |
York v Public Serv. Commn. of State of N.Y., 17 AD2d 581 [3d Dept 1963]; Matter of
Keyspan Energy Services v Public Serv. Commin. of State of N.Y., 295 AD2d 859 [3d Dept '
2002)). | |

Further, the Court needs only to look to the purpose of the unbundﬁng of the utility
market to find the PSC’s authority over fhe same— ﬁr;e,t, to increase market competition with |
th e intéﬁtion thét- the same would drive utility rates lower; ar_id second, the devclopment of
valuev added energy related products, not the least of which were those products that would
~ entail utilization of energy ‘consetvation tcéhni'ques. PSL 5 encapsulizes the Legislat_ive}
Intent with respect to energy conservation directing the PSC to “éncourage all persons and
corporatiéns subject to its jurisdiction to formulate and carry out long range programs ‘for the -
perféfmanée of their ‘public‘servlice}rCSponsibilities with economy, efﬁciéncy, and care for
the conservation of natural resources™ (Maﬁer of Multiple Intervenors v Public Serv. Commn.
 of State of N.Y., 166 AD2d 140, 144 [3d Depf 1991])., |
| In addition to finding that PSC has jurisdict.ion bvgr rates charged by retail energy
companiés, the Court finds thaf the Rgset Order must be v_acated for two reasons. First and
foremost, the petitioners were simply denied their procedural due process rights. Albeit there
is no specific étatutdry provision requiring the PSC give aretail energy provider notice in any

particular mannér (Matter of Keyspan Energy Services Inc., 295 AD2d 859), noris a heafing
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required, as e preser1t determination of future policy which may affect rares are not within
the contemplation of a statute requiring a hearing (Matter of Burstein v Public Serv. Commn. |
of State of N.Y., 97 AD2d 900, 901-902 [3d Dept 1983]), 'procedural due process in the
context of an agency determinatiorr is applicable — meaning that rhe PSC must provide an
opportunity to be heard in a meanlngful manner and at a meaningful time (Matter of Kaur
v New York State Urban Dev. Corp., 15 NY3d 235,260 [20107). All said, petltloners are
| “entitled to notice of procedures' “tailored, in light of the decision to be made, to ‘the
capabilities and circumstances of those vrho are to be heard’ to insure they are given« a
meaningﬁﬂ opportunity to present their oase”_(Mathews'v'Eldridgé, 424 vUS 319) — which
on careful review of the} eXtensive submissions on the parties (in excess of 5500 pages), was
never afforded to the pet1t10ners |

Although the PSC 1dent1f'1es a SAPA notice dated August 12, 2015 as the notice for
comments which resulted in the Reset Order,"! the Notice itself actually concerns proposed |
. amendments to the UBP, -amendments Wthh “set forth requ1rements ESCOs must satrsfy
when prov1d1ng electric or gas services in New York State.” Readlng the relevant staff report‘ '
. (J uly 28, 2015) the proposed changes 1nvolve faster sw1tch1ng time and other numerous other
' e11g1b111ty crlterla 1nclud1ng expertise, application fees, inactive ESCOs standard contracts,
material complaints, cure periods, brokers, and the dispute resolutlon process The July 28,

2015 staff report does not include any mention of eliminating energy-related value-added

1 dentified by respondent as SAPA No.15-M-0127SP1, it is not included in the
administrative record. _
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2

products or a recornmendation that theretail energy providers be required to provide a price
guarantee, nor (after the Court’s review of all of the comments) do any of the comments
received by the PSC in connection in the August 12,2015 notice. The Court notes that while
PULP recommended at that tirne that the role of the retail energy market should i)e curtailed
until such time as the PSC did a full study of consurner complaints and abuse by ESCOS, it
| didr not recommenci the that ESCOs be charged with guaranteeing the same price »as: full
service utilities. It advot:ated greater consunler protections atnd better enforoement and
oversight by the PSC. Certainly none of the cofrirnents received as a part'of the August 12,
2015 Notice would give petitioners any inkling of the tyne of change which resultetl from the
Reset order. Petitioners simply were made aware o_f what would be required’ by the Reset
Order in that August 12, 2015 Notice. - |
Also considered by the PSC in arr1v1ng at the Reset Order were the results of the
Collaborative Regarding Protections for Low Income Customers of Energy Serv1ces. The
title of the Collaborative identifies what a reasonabie person would anticipate the focus group
to be, and that is low income ess1stance customers. The Court speoiﬂcally notes that the
Staff Collaborative was conducted over a period of a year, with the ESCO petltioners fully
 participating in its process. There was much discussion of the consequences of extending
| the protections which were mandated for low income assistance customers to the all
residential customers. Particularly, the issue was extensively briefed by petitioners prior to

the issuance of the reset order. RESA .submitted an extensive response to the PULP
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proposal in a letter dated Nbvem‘ber 2, 20.1 5,and aqknowledged th'e.proposal in életter dated
] anuary 29,»2016, which inciudes the finding that “It is reasonable and rational tb limit the
standards adopted in this proceeding to APP customers and not expaﬁd them to include all'
residential customérs” (Lettervto Commissioner Burgess froﬁi Usher Fogel, Counsel, dated
J anuary 29,2016)."”” NEMA also c'omrr#ented on the proposal, calling it outside the scope of
the Collaborative and reqliesting it berejected (N ovémber 2,2015). New York S‘.tate Energy
Marketers Coafition (NYSEMC) corhinented tﬁat such aétion would “essentially negate retéiil
choice in New York” and thé Constmer Advocates’ suggestion is unrelated to the issue of
perections for low income consumers. “These are just .a few samples of the responseé by
petitionefs to the consumer advocate’s proposals. The responses, however, were clearly not
tailored with the expectation that the consumer advocate’s suggéétidn was part of the scope
of the Collaborative, and there is repeated observation by both the PSC and participants in
the cqllaborative that the proposal was “outside the'scopé of this' proceeding.” |
.The Coilabbrative originated from two.pfovisions bf the Febrﬁary 25,2014 Ordef
which directed ESCOs to obtain consent from the utility to provide information about lbw
income.assistance customers and then provide those customers ‘with i)rodugts that guarantee
savings over w‘hat the ‘custome.r would otherwise pay to the utility. To cbmbly, ESCO must
; }be able to “compare the actual customer bills to whét the customer Would have been billed

at the utility’s rates and, on at least an annual basis, provide any required refund as a credit

2The Fogel letter on behalf of RESA clearly reflects that an such expansion is a
suggestion which goes beyond the original purpose of the Collaborative.

18



on the customer’s bill.” Tﬁe ordér also .provided that in the alternative, the ESCO must
provide the customers “enefgy-reiated value-added services that are designed to reduce the
. cﬁstomer’s overall énergy bill” and the directive further ordered that if an ESCO could or
would not do this; it could choosé notto servicé low-ihcome assistance customers. The other
provisiAon of the Order directed further investigation into “energy relvéted value added
| services.” While the February,2014 ordervdiscusse‘d the PSC staff’s extensive investi gatioﬁ
. iﬁtq ‘frealighment of the regulatory framework” due to‘ “maj or weaknesses in the residential
and small non-retail residential markets due to lack of accurate, traﬁsparent and useful
information and m.a'rketi_ng behavior that creates and too often relies on consumer
conﬁsipri,””.no where in the document is there any. suggestion thaf énergy-related value
added services wbuld be totally eliﬁlinafed — as they were in the Reset Order — or that all
residential customers would be inpluded in _thé low income ass~istance rate guaranteé. As
such, petitioners wefe not given s,ufﬁciehf notice that tth Collaborative would lead to the
Resef Order. |

The seécond reason the Reset Order must be‘vacated is that it bears little raﬁonal
" relationship tovthe February 2014 rehearing I;roceedings, the cOmments on the Staff report
of July 28, 2015, or the November 5, 2015 Report of the Collaborétz’ve Regardiﬁg
Protections for Low lnqome Customers of Energy Services. The Resét Order, in its

introduction, proposes to immediately take steps to remedy “unfair business practices”, none

BCase 12-M-0476 February 20, 2014,
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of which are addressed in the Collaborative Report, and which were only brieﬂy described
in the February 20, 2014 o'rder'. Consuiner complaints were also addressed, again bfieﬂy, in
the 2014 order, and the 2014 order and accompanying changes tothe UBP set forth numerous
consurner protections whi ch would be enacted in order to improve customer knowledge and
satisfaction. Given the very sweeping and comprehensive changes to the UBP, meant to
. improve ihe retail energy market, and the recornmendation by the majority of commentators
that‘ﬁir‘ther study be given to energy-felated value added sei'vices, the Reset Order appears
to be irrational, arbitrary and capricious. Also arbitrary and capricious is the “imniediate
.transition”l.———’ the ten (lay period by which the Reset Order was to be implemente_d. Here,
tlie Court agrees with the assessment made ny all the petitioners: the implementation of the
- Reset Order in a time span of 10 days is not only unduly burdensome, it is 'impossible.
The respondentf s activities immediately following the issnance oftheReset Order are
a tacit admission that the notice given to petitioners was clearly inadequate.- Immediate_ly
following the issuance of the Order, three Guidance documents were issued by PSC staff
explaining compliance. The Order itself provided for comments for a sixty day period
a following its issuance. A conference was also held by phone between PSC staffand ES Cbs.
By far the biggest admission, however, was the issuance of a Notice on April 6, 2016 —
which should have been issued prior tothe Reset Order — that comxnents would be accepted
on the following proposed action: “The c01nmission isi considering imposing limitations upon

energy service company eligibility to provide service and prices for commodity-only services,
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- and the range oi" value added services with respect to 'residenti’al and non-residential
servic.es.” The Notice is entitled “Resetting Retail Markets for ESCO Mass Market
CustOmers.” On the Court’s reading of the Notice, it inyites comments on all of the
provisions set forth in the Reset Order. Now, more than a bit late, the Notice also attempts
~ to position respondent poised to enact a similar rule, if or when it winds up on the losing side
‘of this Article 78 proceeding. However viewed, it all speaks. volumes of petitioners being

stripped of any meanlngful opportunlty to partiClpate in the promul gatlon ofthe Reset Order.

Respondent argues that the petitioners are precluded from attacking it’s February -

_ 20 14 determination as to the “unworkabillty of the retail energy market”, and 1t is therefore ',
a ratlonal basis for the 2016 Reset Order The Court d1sagrees mindful that- the
Comm1ss1on s order must be uphe1d if at all, on the same bas1s articulated in the order by
the agency itself (Fed Power. Comm 7,417 US 380), judging “the propriety of the action |
solely on the grounds 1nvoked by that agency” (Matter of Natzonal Fuel Gas Dzstrzb Corp,
16 NY3d at 368). The PSC determination to base the Reset Order on the unworkability of
the market and consumer complaints bares no rational relationship to the February 25,2014
order or the Coilaborative on low income customers; or to the many comments made with
respect to the UBP, which proposed signiﬁcant changes which would strengthen c0nsumer
oversight and consumer protections. Reviewing the record of the 2014 proceedings, the2015
'proceedings, including the Co'llaborative‘Report and the comments on the report, what is

abundantly clear is that Reset Order is the direct result of the Commission’s inability to
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identify who ére low incofne assistance customets, and the inability to identify'and quantify
‘what_ was an energy related Valué added service or prddu_ct — a rationale that was not
“articulated by the PSC.  There was little concrete discussion about the “unworkability” of
the market, and only a cﬁrsory discussion of consumer complaints. For their part, petitioners
reasonably bélieved they were address’ing consumer complaints, in part, by the commentsv and
discussion concerning enhaﬁcements and rﬂodiﬁéations to the UBP. For example, thé
Fébmary .25,‘ 2014 Order propo_sed price tran‘sparency,‘ with the fequirement that all utilities.
provide online bill caléulators fhat would enable ESCO customers to corhpare their bill with
that chargéd by the.utility ti"br.the same energy in the current bill and the preceding 12
months. The Courtalso agrees with petitioners that the Reset Orderis arbitrary and irrational
in that it ifnﬁoses the unexpléined and harsh ten day implemehtation period for the Order,
‘which amounts to a major restructuriﬁg of the retail energy market — ‘of even its collapse.
}The.Cour’At is perplexed that implemeﬁtation would be sb immediafe, when by the PSC’s own |
admiésion so many questions remain. Here, the Cdurt ndtes that the Order provides for a
sixty day period immediately following the order which the }PSC, explains is to answer,
among ot.hers,‘ the qu.estion “Whether prospéqtive ESCO sales to fnass mérket customers, -
including reneWal Qf expiring contracts, should bé limited to products that inélude
. ‘guaranteed savings’ or a defined energy-relatéd value added serviée.”

For the reasons set forth above, the Court finds that the provision 1 through 3 of the

Reset Order dated February 23, 2016 must be vacated.
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Accordingly, it is

'~ ORDERED, that the Article 78 petitions ure granted to the extent that the provisions

1 through 3 of the Reset Order are vacated; and it is further

ORDERED, that the matter is remltted to the PSC for further proceedlngs 1nclud1ng
Notice specific to the directives of the February 26, 2016 Reset Order, that is, the 1mpos1tlon
of a rate for commodity only retail energy companies Whrch guarantees a customer a rate
equal to that charged by a full service ut111ty—together with the Notlce already given in Apr11

6, 2016 Notice “Resettlng Retail Markets for ESCO Mass Market Customers and 1t is

further

ORDERED, that respondent’s request for an undertaking is denied; and itis

further,

ORDERED, that the Amici Curiae motions for leave to appear and argue are denied.
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This constitutes the Decision and Order of the Court. This original Decision and

© Order is returned to the attorneys for the Respondents. All other papers are delivered to the

Supreme Court Clerk for transmission to the County Clerk. The signing of this Decision and

' Order, shall not constitute entry or filing under CPLR 2220. Counsel is not relieved from the

applicable provisions of this rule with regard to filing, entry and Notice of Entry.

Dated:

July 22, 2016 -
Troy, New York

Henry F. Zwack o
- Acting Supreme Court Justice
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